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Abstract

This dissertation considers the Role of Punishment in the Administration of Criminal Justice in
Zambia. In approaching the subject matter of the research, the essay starts by examining the
controversies surrounding the justification for punishment and its desirability in criminal justice
administration. Moreover, the essay enquires into specific roles played by punishment in Zambia
and makes an observation as to whether the objectives of employing punishment are being
realized. Thirdly, the essay examines the factors which affect proper and effective employment

of punishment in Zambia.

The dissertation, through research and interviews found that, punishment, as an aspect of
criminal justice administration is not being employed properly ahd effectively, with the effect
that most of its objectives are not being realized. Hence, the gradual loss of its recognition and
value in contemporary criminal justice administration. According to the findings of this research,
lack of judicial independence and neutrality answer to this undesirable trend. Lack of judicial

independence and neutrality can be attributed to lack of political will on the part of government.

As such, this essay recommends the cultivation of political will by government which will
eventually result in judicial independence and neutrality which will, in turn, ensure proper and
effective employment of punishment. Once punishment is properly and effectively employed, its

role, in the administration of criminal justice, will become more pronounced and recognized.
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Chapter One

INTRODUCTION
1.1 General Introduction

This chapter covers the basic aspects of the research. These being the introduction, statement of the

problem, definition of concepts, research questions, methodology and purpose of the study.

1.2 Introduction

Zambia, like many other countries in the world, is not immune to the scourge of crime. This, as Mbao
argues, is largely because of the unfavorable social and economic conditions prevailing in the
country.' Many people go hungry everyday because they cannot afford food and other basic
neccesities of life.? Consequently, they are compelled to engage in various criminal activities which
are intended to cushion the hardships.® However, their attempt to cushion these economic hardships

occasions harm to others,

Notably, it is at this stage that Criminal Law occupies a very central position in every society.

Evidently, Criminal Law draws its strength from Punishment or alternatively negative sanctions in

' M.L. Mbao. Legal Aspects of Uncontrolled and Unplanned Urban Settlement in Zambia; A Comment on the Housin
(Statutory and Improvement Areas) Act, 1974. (Zambia Law Journal, Vol. 15, 1983).

’F. Chigunta et. al. Will the Poor Always Be with Us? (Committee against Poverty, Lusaka, 1998) p.10

’ M.L. Mbao. Legal As ects of Uncontrolled and Unplanned Urban Settlements in Zambia: A Comment on the Housin

(Statutory and Improvement Areas) Act, 1974.( Zambia Law Journal, Vol. 15, 1983).



the sense that Punishment dissuades people from conducts prohibited by law.* Without it, Criminal
Law would be nothing but a dead instrument. In this regard therefore, this essay shall attempt to
demonstrate the relevance of Punishment in the administration of Criminal Justice in Zambia.
Moreover, the essay shall endeavor to show the importance of having a Criminal Justice System that
is enlightened and appreciates the role of punishment as an aspect of Criminal Justice administration.’
Finally, the essay shall recommend mechanisms (The mechanisms will be discussed in Chapter five)

which would enhance effective use of punishment so as to achieve the object of its employment.

1.3 Statement of the Problem

The intimate relationship between Orders and Punishment in Criminal Law cannot be
overemphasized. The effectiveness of the former depends on the existence of the latter.® The

attachment of sanctions to orders results in obedience of the latter.”

Admittedly, each Criminal Justice System has its own object for inflicting punishment on the
offenders. In order to realize the object of employing punishment in the administration of Criminal
Justice, there is need to establish a Criminal Justice System which is enlightened and appreciates the
role of punishment.® Lack of appreciation of the role of punishment between and among officers of
the Criminal Justice System tends to negatively affect the very fabric on which Criminal Justice

System is premised. It is alleged that lack of appreciation of the role of punishment by some judicial

*1.D. McClean and J.C. Wood. Criminal Justice and Treatment of the offenders. (Sweet & Maxwell, London, 1969) p.80-
81

3 Ibid
6 H.L.A, Hart. Law and Morality. (Oxford Press, London, 1966) p.20
7 Ibid

% 1.D. McClean and J.C. Wood. Criminal Justice and Treatment of the offenders. (Sweet & Maxwell, London, 1969) p.50
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officers has resulted into corruption which has equally resulted into acquittals of offenders in an
unexplainable circumstances, there by evading punishment. Worse still, instead of inflicting
punishment on the offenders, innocent people are, in most cases, the object of punishment.’ This in its
entirety may lead to the miscarriage of justice. Therefore, there is need to deal with factors which
affect the proper and effective use of punishment in the administration of Criminal Jjustice in Zambia.
Among other factors to be considered include, lack of appreciation of the role of punishment by most
officers of the Criminal Justice System (Police officers in particular), unfavorable conditions of
service, technicalities in court procedures and lack of political will. It is hoped that the study will
recommend mechanisms which will ensure that punishment is properly and effectively employed to

achieve its purpose.

14 Definition of Concepts

Criminal Justice System: The collective institutions through which an accused offender passes until

the accusations have been disposed of or the assessed punishment concluded. '

Criminal Law: The body of law defining offences against the community at large, regulating how

suspects are investigated, charged, and tried, and establishing punishments for convicted offenders. !

Criminal: One who has committed a criminal offence or one who has been convicted of a crime.'?

’ C. Kumwenda. Theories of Punishment and Zambian Legal Order. Obligatory Essay submitted to the School of Law in
partial fulfillment of the award of Bachelor of Laws Degree, (1978) p.5

'B.A, Garner (ed) Black’s Law Dictionary. 8" ed. (St Paul Thompson West Publishing Co. 2004)
" Ibid

2 Ibid



Criminal Justice: The methods by which a society deals with those accused of having committed a

crime."

Crime: An act that the law makes punishable, the breach of a legal duty treated as the subject matter

ofa criminal proceeding.'*

Punishment: A sanction, such as a fine, penalty, confinement or loss of property, right, or privilege-

assessed against a person who has violated the law.!®

1.5 Purpose of the Study

The pertinence of the study cannot be overemphasized. Generally speaking, the study has come at the
right time in view of the economic problems the country is currently faced with. Owing to the
financial meltdown, people are having serious difficulties to meet their basic needs. Consequently,
criminal activities, particularly theft, have ravaged almost all sections of the society, be it public or
private sectors. To cite but just one example, the recent revelations of theft by public servants
involving billions of Kwachas have sparked anguish both among donor countries and civil society.'®
In fact most donor countries have opted to stop giving aid to the Zambian government not until the
culprits are brought to book and punished. Crimes of this nature have indeed become a cause of
concern among various groupings, especially non-governmental organization which have argued that

such individuals should be punished severely. A legal system that is devoid of effective mechanisms

" Op. Cit
" Ibid
" Ibid

16 The Post, May 20", 2009. The Post reported that K27 Billion was stolen in the Ministry of Health alone. Henry

Kapoko, a former Human Resources Manager in the said ministry, and others are alleged to have misappropriated the said
amount. Following these revelations, Kapoko and the colleagues are being Prosecuted.

4



for ensuring that the perpetrators of crime are adequately dealt with, will undoubtedly, lose peoples’
trust and confidence. This may have the effect of destabilizing the country as the people will be
frustrated and discontented with the failure of the institutions responsible for dispensing justice in
society. Hence the study will thus help explain the role of punishment and how best it can be

employed in the administration of Criminal Justice, and ultimately prevention and reduction of crimes

of this nature.

Research Questions

1. What is the role of punishment in the administration of Criminal Justice?
2. Is punishment being employed effectively and properly? If not;

3. What are the factors that negatively affect the effective and proper employment of punishment

in the administration of Criminal Justice in Zambia?

4. What should be done to ensure and encourage effective and proper employment of

punishment in the administration of Criminal Justice in Zambia?

1.6  Methodology

The research was done mainly by desk research. Relevant published and where necessary,
unpublished works were consulted. Case law as well as other relevant pieces of legislation was

consulted. However, conducting direct interviews with criminal law and judicial officers proved

difficult.



1.7  Limitations of the Study

Although the primary source of information for the study was desk research, two interviews were
conducted. However, it proved logistically and financially difficult to conduct a lot of interviews with
both law enforcement officers and judicial officers. Further, although adequate information on
Criminal Justice Systems of other jurisdictions was obtained from available literature and internet

sources, it proved difficult to access information on other jurisdiction through these means.

Nevertheless, this did not affect the quality of the study.



Chapter Two

JUSTIFICATON FOR PUNISHMENT

1.8 Introduction

The general principle underlying the operation of the Criminal Justice System in all mature legal
systems is that it is desirable, and within limits, possible to ensure that those convicted of crimes are
punished fairly in accordance with rules explicitly designed to satisfy society’s purposes, most

particularly that of social control,!”

Commenting on the principle underlying the operation of the Criminal Justice System Sianyabo!®
observes, and quite rightly so,
Where an act or omission is committed, or an event or state of affairs occurs, which is
prohibited by the criminal law of a country or state and the perpetrator is successfully

prosecuted by, or in the name of the State, punishment of the perpetrator is a natural
consequence,

Notably, theories of punishment have been developed with the view to justifying this premise. This
chapter attempts to examine their overall cogency. It is hoped that this examination will provide
answers to questions such as ‘why are offenders punished?’ and ‘what is the Justification for

punishment?’ among others.

""'W. Wilson, Criminal Law: Doctrine and Theory. (Sweet & Maxwell, London, 2003) p.47

"IN, Sianyabo, Alternatives to Imprisonment As Punishment for Less Serious Criminal Offences in Zambia. Obligatory
Essay submitted to the School of Law in partial fulfillment of the award of Bachelor of Laws Degree, (2007) p.5
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1.9  Justification for State’s Authority to Punish

Before the justification for State’s authority to punish can be given, it is equally vital, if not

necessary, that the definition of punishment is given.

Suggesting an answer to the question, ‘what is punishment?’ Professor Ndulo says, Punishment is
simply the infliction of some form of pain or deprivation on the person of another, in this instance, by

the Criminal Justice System. '’

A comprehensive definition of punishment has been given by professor Hart. He defines punishment

in terms of the followipg elements;
I. It must involve pain or other consequences normally considered unpleasant;
IL It must be for an offence against legal rules;
Il It must be of an actual or supposed offender for his offence;
IV. It must be intentionally administered by human beings other than the offender;

V. It must be imposed and administered by a legal system against which the offence is

committed.°

What is apparent from the definition of punishment given by professor Hart is that it draws a
distinction between punishment administered by a formal legal system, from those of pre-modern

societies or those punishments for breach of moral codes which, albeit would involve pain or be

1% 3. Hatchard and M. Ndulo, Readings in Criminal Law and Criminology in Zambia. (Multimedia Publications, Lusaka,

1994) p. 120

* HL.A, Hart. Punishment and Responsibility. (Oxford Press, Oxford, 1968) pp. 4-5
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unpleasant to an actual or supposed offender, and be intentionally administered, may not be against

established legal rules by a mature legal system.

For instance, promiscuity may be considered a moral wrong, rendering anyone involved amenable to
pain or an unpleasant feeling via negative public opinion and rejection in social intercourse, this
being intentionally administered by members of society, although not against legal rules imposed and
established by an authority constituted by a legal system against which the offence is committed as

envisaged by professor Hart.

From the foregoing, what emerges is that punishment is that which is a consequence of a crime
committed by violation of criminal legal rules enacted by a legislative body, recognized by courts
administering the legal rules by finding an accused innocent or guilty, and if guilty, met out the
appropriate punishment, as part of the legal rules. This is pursuant to the principle of law expressed
by the Latin maxim ‘Millem Crimen nulla poena sine lege’ which means ‘no crime or punishment

without law.’

Theoretically speaking, serious difficulties do arise in attempting to harmonize the apparent
traditional conflict, in a democratic society, between the State’s power or authority to punish and the
avowed individual autonomy. Admittedly, State’s authority or power to punish cannot be justified,
for reasons of avowed individual autonomy, on grounds of paternalism or the relative power of the
State vis-a-vis the individual. The involvement of the harm to another person simply because their

behavior is unacceptable has rendered the practice profoundly problematic.

Attempting to resolve the above controversy and inadvertently providing the justification for State’s

authority to punish offenders, Pollock observes,






